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Synopsis 
 
The fate of a much-loved pet is often a cause of worry or distress for elderly or ill 
testators, and lawyers may find it difficult to reassure their clients of the well-being of 
the pet after the death of the client.  It is true that often there are limited options for 
the care of a pet after a testator’s death, but some suggestions can be made to alleviate 
the concern felt by clients in this situation.  This paper deals with the various options, 
and suggests that there are pitfalls to be avoided in trying to provide for a pet after 
your death. 
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1. The law relating to legacies to pets in Queensland 
 
The Succession Act 1981 (Qld) does not refer to a testator leaving a legacy directly to 
a pet.  Pets cannot inherit from a will directly since they are classified legally as 
property, and have no capacity to hold money or property themselves. Therefore, 
there is a presumption that all beneficiaries will be persons, either natural or 
otherwise.  The only exception to this presumption is a legacy to an unincorporated 
association, which is validated by section 33Q.  
 
However, for those who have much loved pets, provision for that pet in a will is 
advised.  This is because an executor or administrator faced with the problem of 
disposition of a pet in the testator’s estate may immediately or ultimately elect to have 
the pet put down.  Therefore, how should a lawyer advise a client in these 
circumstances?  How can a pet best be provided for where there is doubt as to its 
disposition after the testator’s death?  There are several possibilities: 
 
1. The pet can be given away to a loving home before death in the case where the 
testator has the opportunity to arrange his or her affairs in good time. 
 
2. As a corollary, where the presence of the pet is essential to the testator until 
the time of death, arrangements can be made for the loving care of the pet 
immediately before death, where the testator is incapacitated, or for pick up of 
the pet immediately after death, to be followed by its on-going care by those 
who will love and care for the pet for the remainder of its life. 
 
3. The pet can be left to a beneficiary in the will – this is best advised in the case 
where the pet is known and loved already by that beneficiary. 
 
4. The pet can be left to a beneficiary in the will together with a pecuniary 
legacy (a cash amount) for its maintenance – this is again best advised in the 
case where the pet is already known and loved by the beneficiary in question.  
Otherwise, it is impossible to determine whether the pet will be cared for once 
the pecuniary legacy has been obtained. The ongoing care of the pet cannot be 
a task which an executor could be expected to oversee. 
 
5. The pet can be left to a beneficiary in a will as a proviso to the receipt of a 
pecuniary legacy.  In that case, if the beneficiary cannot or will not take the 
pet, the legacy will fail.  However, it is impossible to ensure that the 
beneficiary will continue to care for the pet if he or she does accept the legacy. 
 
6. The pet can be left in the care of the RSPCA Pet Legacy Program – this 
enables a pet to be cared for by the RSPCA until a new home is found for it. 
The RSPCA in each State has a pet legacy program, which requires that the 
testator also leave a bequest to the RSPCA.  This is a recommended procedure 
for those who have no willing carer amongst their family and friends, or for 
those with very long-lived pets such as parrots and tortoises.   
 
Apart from these measures, there is no other action which can be taken to ensure the 
ongoing care and comfort of a pet after its owner’s death. 
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2. Leaving a charitable bequest for animals generally 
 
While a client cannot leave a legacy directly to a pet, it is possible to leave a bequest 
to the care of animals generally provided the bequest is for charitable purposes.  Many 
animal charities advertise for such legacies in Queensland, and include suggested 
wording for bequest clauses on their websites.  The wording of a bequest clause can 
be important so that it is clear that the bequest is for a charitable purpose within the 
meaning of that term in Queensland, and that the bequest is given with a general 
charitable intention.  The Charitable Funds Act 1958 (Qld), defines a charitable 
purpose as: 
 
‘…every purpose which in accordance with the law of England is a charitable 
purpose, and, without limiting or otherwise affecting the aforegoing, includes all or 
any of the following: 
(a) the supply of help, aid, relief, assistance, or support howsoever to any persons in 
distress (including, but without limiting the generality thereof, the supply of the 
physical wants of any such persons); 
(b) the education or instruction (spiritual, mental, physical, technical, or social) and 
the reformation, employment, or care of any persons; 
(c) any public purpose (whether of any of the purposes before enumerated or not) 
being a purpose in which the general interest of the community or a substantial 
section of the community (at large or in a particular locality), as opposed to the 
particular interest of individuals, is directly and vitally concerned; 
(d) the construction, carrying out, maintenance, or repair of buildings, works, and 
places for any of the purposes aforementioned; 
(e) any benevolent or philanthropic purpose (whether of the purposes before 
enumerated or not); 
(f) any analogous purpose declared either generally or in the particular case for the 
purposes of this Act by the Governor in Council by order in council published in the 
gazette to be a charitable purpose.’ (emphasis added) 
 
The current law of England is contained in the Charities Act 2006 (UK).  This Act 
defines a charitable purpose as:1 
 
(a) the prevention or relief of poverty;  
(b) the advancement of education;  
(c) the advancement of religion;2 
(d) the advancement of health or the saving of lives;  
(e) the advancement of citizenship or community development;3 
(f) the advancement of the arts, culture, heritage or science;  
(g) the advancement of amateur sport;  
(h) the advancement of human rights, conflict resolution or reconciliation or the 
promotion of religious or racial harmony or equality and diversity;  
(i) the advancement of environmental protection or improvement;  
(j) the relief of those in need by reason of youth, age, ill-health, disability, financial 
hardship or other disadvantage;  
(k) the advancement of animal welfare;  
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(l) the promotion of the efficiency of the armed forces of the Crown, or of the 
efficiency of the police, fire and rescue services or ambulance services;  
(m) any other purposes within subsection (4).4 
 
Although the Queensland Act does not specifically mention animal welfare as a 
charitable purpose, it is very widely stated, and if the UK purposes also apply to the 
law of Queensland, there is a specific animal welfare purpose stated at section 2(2)(k) 
of the UK Act.  But even in the UK problems can arise with the notion of charitable 
purpose.  In one well-known case, a wealthy woman left her riverside home to the 
then Cats Protection League (UK), now called Cats Protection. Her will stated that 
one of her elderly neighbours should move into her house to care for her four cats, 
and that the garden should be turned immediately into a shelter for 50 other sick or 
unwanted cats.  The Cats Protection League applied to council for planning 
permission to carry out this request, but encountered fierce opposition from 
neighbours.  Council refused planning permission.  Subsequently, the elderly 
neighbour who had been caring for the cats in question also died.  His carer then 
became a squatter in the house, claiming to be caring for the cats, as the testator had 
wished.  The Cats Protection League gained a possession order, evicted the squatter, 
and sold the house to help finance its other shelters throughout the UK.5 This process 
took eight years, and showed that while the charity could not carry out the testator’s 
exact wishes, it was able, after much time, effort and expense, to convert the bequest 
to other of its charitable purposes.  This case illustrates two important issues: 
 
• the importance of obtaining appropriate legal advice when making a bequest 
to a charity of any kind to ensure that it is practicable, and worded correctly; 
and 
• the importance of letting the charity know about a bequest in advance so that it 
can make suggestions as to what kind of bequest would be most useful, 
suggest standard bequest clauses to use, and discuss with the benefactor how 
the bequest will be dealt with. 
 
 
3. Family provision claims and pet legacies 
 
While a testator can make any legacy or bequest to charity which he or she wants, 
each Australian state has legislation which allows family members and dependants of 
various kinds to make a claim on the testator’s estate which can overturn or reduce a 
charitable legacy.6  In Queensland, this provision is found in Part IV of the 
Succession Act 1981.  Therefore, while a testator may leave his or her entire estate to 
an animal charity, a family member or dependant who is a proper claimant, and who 
is found to not be properly provided for in the will in question, may apply to have 
proper provision made.  Depending on the circumstances, this type of application may 
mean that the entire bequest will be lost to the animal charity. 
 
There is extensive case law on the issue in Australia which strongly favours family 
claimants as against charities of all kinds.7  Whilst most of these cases do not involve 
animal charities, an example may be seen in Marshall v Redford,8 a case from New 
South Wales, in which an entire estate was left to the RSPCA (NSW).  However, the 
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three adult children of the testator were successful in their family provision claim, 
which reduced the legacy to the RSPCA by 60%. 
 
Therefore, it is important for a testator who wants to leave any legacy, but particularly 
a substantial legacy, to an animal charity to take into account the possibility of a 
family provision claim.  Ultimately, there is nothing that can practically be done to 
avoid such claims, but perhaps the following steps should be advised: 
 
• to discuss openly with family any intention to leave a legacy to an animal 
charity 
• to have proper legal advice on the framing of the legacy and its wording 
• to avoid leaving an entire estate to an animal charity, unless there are no 
possible family or dependant claimants 
• to inform the charity of any intention to leave a legacy, and take their advice 
as to what a kind of legacy would be most suitable. 
 
 
4. The use of pet trusts in the United States 
 
In the US, it is possible to establish a pet trust for the care of a pet after its owner dies. 
The trust can be created both inter vivos or in a will.  In this situation, the settlor (who 
owns the pet) gives the pet and sufficient money or property for its ongoing care to 
the trustee (a person or organisation who will ensure that the settlor’s instructions are 
carried out).  The trustee must ensure that the pet is cared for by the person or persons 
chosen by the settlor, and must also administer the money or property in the trust in 
such a way that the pet will have sufficient for its needs for the remainder of its life.  
All states of the US allow for the establishment of pet trusts, but 39 states have, in 
addition to a traditional trust arrangement, legislation for the establishment of a 
statutory pet trust.9 Traditional pet trusts have the advantage of allowing more 
detailed instructions to be left for the care of the pet after the settlor’s death, such as 
specifying the type of food and bedding to be provided, and the type and amount of 
veterinary care to be scheduled.10 However, statutory pet trusts are more easily 
enforceable in the courts.11 
 
The statutory basis for pet trusts in the US is contained in the Uniform Probate Code 
(UPC) and the Uniform Trust Code (UTC).  These Codes can be adopted by states, 
but often states will adapt the Code provisions, or implement their own legislation, so 
that there is a patchwork of pet trust provisions across all 50 states in the US.  Section 
2-907 of the UPC12 provides that a pet trust may be enforced by ‘an individual 
designated for that purpose in the trust instrument or, if none, by an individual 
appointed by a court upon application to is by an individual.  Section 408 of the 
UTC13 similarly provides that a pet trust may be enforced by ‘a person appointed in 
the terms of the trust or, if no person is so appointed, by a person appointed by the 
court.’   
 
Should such trusts be available in the states of Australia?  The problem with these 
trusts is that they would not be for charitable purposes, but rather for particular 
purposes of a private nature.  Specific legislation would be required to allow such 
trusts to be established, and this might seem unlikely in the Australian context.  
Moreover, as the example of Leona Helmsley’s little Maltese terrier Trouble shows, 
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pet trusts can sue and be sued, and large bequests to pet trusts will often attract 
unwanted legal attention.14 
 
5. Conclusion 
 
The future of a much loved pet after a testator’s death can cause stress and concern, so 
it is best to make provision for that pet in the will.  However, the following points 
should be considered when advising a client: 
 
• Legacies should not be left directly to a pet e.g. ‘and I leave $3 million to my 
rabbit, Munchie’. 
• Complicated or onerous conditions should not be attached to any legacy left to 
the pet e.g. ‘and I leave $15000 to my niece on condition that she look after 
my beloved dog, Gottfried, and that she feed it only fillet steak, sliced thinly, 
and mixed with bread cubes measuring 8 cm cubed, plus minted peas, all 
warmed to 55 degrees C, and walk him twice a day at dawn and dusk only’. 
• An entire estate should not be left to an animal charity to look after the pet, 
though a bequest is appropriate if the charity undertakes to look after the pet 
through a legacy program. 
• An entire estate should not be left to an animal charity unless the testator has 
no family or dependants who might make a family provision claim. 
• A legacy should not be left to an animal charity without discussing the 
proposed legacy with the testator’s family. 
• A legacy should not be left to an animal charity without letting that charity 
know about it and seeking its advice on how to word a bequest and what type 
of bequest would be most useful to the charity. 
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